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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

Glacier  Bay  National  Monument; 
Protection  of  Humpback  Whales 

agency:  National  Park  Service,  Interior. 
action:  Final  rule. 

summary:  The  regulations  set  forth 
below  are  designed  to  protect  declining 
populations  of  the  humpback  whale 
(megaptera  novaeangliae)  within 
Glacier  Bay  National  Monument.  To 
minimize  adverse  effects  of  vessel- 
whale  interactions,  these  regulations 
establish  numerical  limitations  and 
operation  restrictions  upon  motorized 
vessels  within  the  monument.  These 
regulations  shall  remain  in  effect  for 
three  years,  subject  to  ongoing  review 
and  modification  where  warranted.  At 
the  end  of  three  years,  the  Service  shall 
formally  review  these  regulations. 
EFFECTIVE  DATE:  May  15, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Chapman,  Superintendent,  Glacier 
Bay  National  Monument,  P.O.  Box  1089, 
Juneau,  Alaska  99802,  Telephone:  (907J 
586-7137. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Humpback  Whale 

As  a  result  of  commercial  whaling 
during  the  first  half  of  this  century,  the 
number  of  humpback  whales  in  the 
North  Pacific  was  seriously  reduced 
from  former  levels.  Populations  have 
declined  from  an  estimated  15,000  in 
1905  to  a  present  estimate  of  1,000.  In 
1966,  the  International  Whaling 
Commission  placed  a  prohibition  on  the 
commercial  taking  of  humpback  whales. 
In  1970,  the  humpback  whale  was 
designated  an  endangered  species  under 
the  Endangered  Species  Conservation 
Act  of  1969.  Additionally,  humpback 
whales  are  protected  by  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  etseq.],  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora,  March 
3, 1973  (T.I.A.S.  No.  8249). 

It  is  estimated  that  between  70  and 
100  humpback  whales  spend  the  summer 
months  in  the  waters  of  Southeastern 
Alaska.  They  have  been  known  to 
frequent  these  inland  waters  since 
before  1900.  When  humpback  whales 
historically  began  occupying  Glacier 
Bay  is  unknown.  Their  presence  in 


Glacier  Bay  has  been  documented  by 
National  Park  Service  personnel  since 
the  area  was  staffed  on-site  in  the 
1950’s. 

Glacier  Bay  National  Monument 

Glacier  Bay  National  Monument  was 
established  by  Presidential 
Proclamation  on  February  26, 1925  (43 
Stat.  1988),  and  expanded  by  subsequent 
proclamations  on  April  18, 1939  (53  Stat. 
2534),  and  December  1, 1978  (43  FR 
57053). 

The  primary  purpose  of  the 
monument’s  establishment  and 
enlargements  is  the  protection  and 
preservation  of  a  wide  array  of 
geological,  ecological  and  biological 
resources  to  be  preserved  in  their 
natural  condition. 

The  boundaries  of  Glacier  Bay 
National  Monument  include 
approximately  973  square  miles  of 
marine  waters.  The  Pacific  Ocean 
marine  life  of  the  monument  is  one  of 
the  major  attractions  for  the  120,000 
visitors  using  the  area  annually.  Of  this 
marine  life,  the  humpback  whale  is  a 
highpoint  in  a  visitor’s  experience. 

Records  indicate  that  in  the  years  1967 
through  1977,  an  annual  average  of  20- 
25  individual  whales  were  observed  to 
use  the  Bay  for  summer  feeding,  entering 
in  two  stages  (June  and  July)  following 
the  neap  tides,  and  remaining  into  early 
fall.  This  period  of  occupancy  is 
commonly  referred  to  as  the  whale 
season.  Seven  years  of  scientific 
research  and  improved  photo 
identification  techniques  indicate  that 
certain  individual  whales  repeatedly 
return  to  feed  in  Glacier  Bay.  In  1978, 
during  the  first  entry  stage,  the  whales 
entered  the  mouth  of  the  Bay  and 
several  whales  successfully  moved  up 
Bay  into  feeding  areas.  However,  the 
whale?  of  the  second  entry  stage  did  not 
stay,  but  left,  accompanied  by  all  but 
three  animals  of  the  first  entry  phase. 

In  1979,  only  a  few  humpbacks 
entered  Glacier  Bay,  and  again,  only 
three  or  four  remained  in  up  Bay  feeding 
areas. 

Research  Investigations  and  Findings 

Research  into  the  behavioral 
responses  of  humpback  whales  to 
vessels  has  been  conducted  under 
contract  in  Glacier  Bay  since  1976. 
Preliminary  results  of  this  research 
indicate  adverse  impacts  on  humpback 
behavior  from  interaction  with 
increasing  numbers  of  vessels  using  the 
Bay.  Although  there  is  disagreement 
over  the  severity  of  impact  caused  by 
each  vessel  class  and  method  of 
operation,  it  is  clear  that  vessels  can 
create  stress  in  whale  behavior. 


Prior  to  the  1979  visitor  season,  vessel 
operating  guidelines  were  publicized 
and  discussed  with  boaters.  Some  of 
these  were  similar  to  the  regulations  set 
forth  below.  Basically,  all  motorized 
vessels  were  asked  to  remain  Va  mile 
from  any  humpback  whale,  and  cruise 
ships  were  asked  to  proceed  through 
designated  waters  at  10  knots  or  less. 
These  requests  were  complied  with  in 
most  respects,  but  the  number  of  whales 
entering  the  Bay  and  remaining  through 
their  historic  use  period  continued  to 
decline. 

On  August  6, 1979,  when  these 
procedures  appeared  to  have  no 
beneficial  effect  on  the  use  of  Glacier 
Bay  by  humpback  whales,  the  National 
Park  Service  requested  a  formal 
consultation  with  the  National  Marine 
Fisheries  Service  (NMFS)  in  accordance 
with  the  provisions  of  the  Endangered 
Species  Act.  In  their  formal  response  to 
the  consultation  process,  the  National 
Marine  Fisheries  Service  concluded 
“*  *  *  that  uncontrolled  increase  of 
vessel  traffic,  particularly  of  erratically 
traveling  charter/pleasure  craft, 
probably  has  altered  the  behavior  of 
humpback  whales  in  Glacier  Bay  *  * 
and  “*  *  *  that  continued  increase  in 
the  amount  of  vessel  traffic  *  *  *  is 
likely  to  jeopardize  the  continued 
existence  of  the  humpback  whale 
population  frequenting  Southeast 
Alaska.” 

NMFS  recommended  •“  *  *  that  total 
vessel  use  of  the  Bay  be  restricted  to 
1976  levels,  at  the  very  least  *  *  and 
further,  that  “*  *  *  regulations  should 
address  vessel  routing  and  vessel 
maneuvering  *  *  and  “*  *  *  the 
system  should  be  flexible  enough  to 
accommodate  changes  of  areas  of 
concentrated  feeding  activity," 

’The  National  Park  Service  and 
professional  marine  biologists  recognize 
that  a  full  understanding  of  marine 
mammal  behavior  and  habitat  processes 
is  a  complex  problem,  and  that 
worldwide  research  to  date  has  not 
provided  final  answers  to  many  issues. 
However,  until  such  time  as  additional 
research  yields  a  more  complete  picture, 
the  Service  must  exercise  its 
responsibility  to  the  total  environment 
of  the  monument  it  manages.  In 
addition,  the  Service  must  comply  with 
the  mandate  of  the  Endangered  Species 
Act  to  take  appropriate  steps  to  protect 
an  endangered  species  and  to  mitigate 
any  possible  adverse  impacts  resulting 
from  the  actions  of  man.  The  Service 
will  re-evaluate  the  regulations 
promulgated  today  in  three  years  in 
order  to  consider  any  new  or  relevant 
information.  The  designation  of  a  three 
year  period  does  not  eliminate  the 
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flexibility  to  take  more  stringent  or 
relaxed  measures  if  necessary  or 
warranted. 

Legal  Authorities 

On  February  26, 1925,  pursuant  to  his 
authority  under  the  Antiquities  Act,  16 
U.S.C.  431  et  seq.  (1976),  President 
Coolidge  established  Glacier  Bay 
National  Monument  and  directed  the 
National  Park  Service  to  administer  it  in 
accordance  with  the  Act  of  August  25, 
1916, 16  U.S.C.  1  et  seq.  (hereinafter  "the 
National  Park  Service  Organic  Act"). 
Proclamation  No.  1733  (February  26, 
1925)  43  Stat.  1988.  Under  the  same 
authority.  Presidents  Roosevelt  and 
Carter  subsequently  enlarged  the 
monument  in  1939  and  1978, 
respectively.  Proclamation  No.  2330 
(April  18, 1939),  53  Stat,  2534; 
Proclamation  No.  4618  (December  1, 
1978),  43  FR  57053.  The  boundaries  of 
Glacier  Bay  National  Monument 
encompass  approximately  973  square 
miles  of  marine  waters. 

The  National  Park  Service  Organic 
Act  directs  the  National  Park  Service  to 
“promote  and  regulate  the  use  of  the 
Federal  areas  known  as  national 
monuments,”  including  Glacier  Bay 
National  Monument: 

by  such  means  and  measures  as  conform  to 
the  fundamental  purpose  of  the 
said  *  *  *  monuments  *  *  *  which  purpose 
is  to  conserve  the  scenery  and  the  natural 
and  historic  objects  and  the  wild  life  therein 
and  to  provide  for  the  enjoyment  of  the  same 
in  such  manner  and  by  such  means  as  will 
leave  them  unimpaired  for  the  enjoyment  of 
future  generations.  16  U.S.C.  1  (1976) 

Furthermore,  the  Organic  Act 
authorizes  the  Secretary  of  the  Interior 
to  “make  such  rules  and  regulations  as 
he  may  deem  necessary  or  proper  for 
the  use  and  management  of  the 
monuments  *  *  *  under  the  jurisdiction 
of  the  National  Park  Service.  Id.  §  3. 
Particularly  relevant  to  the  regulations 
promulgated  today,  the  Organic  Act 
specifically  authorizes  the  Secretary  to 
“promulgate  and  enforce  regulations 
concerning  boating  and  other  activities 
of  or  relating  to  waters  within  areas  of 
the  National  Park  System.”  Id  §  1(a)- 
2(h)  (1976). 

In  addition  to  the  National  Park 
Service  Organic  Act,  both  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended, 
provide  authority  for  the  regulations 
proposed  today  to  protect  humpback 
whales,  16  U.S.C.  1531  et  seq^  16  U.S.C. 
1361  et  seq.  With  respect  to  the 
Endangered  Species  Act,  the  humpback 
whale  is  listed  as  an  endangered  species 
of  whale  qnder  the  Act.  50  CFR  17.11; 
see  also,  Convention  on  International 


Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  March  3, 1973  (T.I.A.S. 
No.  8249).  The  Endangered  Species  Act 
directs  the  Secretary  of  the  Interior  to 
utilize  all  the  programs  which  he 
administers  in  furtherance  of  the 
purp>oses  of  the  Act.  It  also  directs  all 
Federal  agencies  to  “utilize  their 
authorities  in  furtherance  of  the 
purposes  of  this  Act  by  carrying  out 
programs  for  the  conservation  of 
endangered  species  *  *  *”  16  U.S.C. 
1536(a);  1531(c).  By  its  terms,  the  Act’s 
purposes  “are  to  provide  a  means 
whereby  the  ecosystems  upon  which 
endangered  species  and  threatened 
species  depend  may  be  conserved,  to 
provide  a  program  for  the  conservation 
of  each  endangered  species  and 
threatened  species,  and  to  take  such 
steps  as  may  be  appropriate  to  achieve 
the  purposes  of  the  (listed)  treaties  and 
conventions  *  *  *”  Id.  §  1531(b). 

The  Endangered  Species  Act  deflnes 
“conservation”  broadly  to  mean  “all 
methods  and  procedures  which  are 
necessary  to  bring  any  endangered 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary.”  Id.  §  1532(2). 
The  Endangered  Species  Act  also  makes 
it  unlawful  for  any  person  “to  take  any 
such  (endangered)  species  within  the 
United  States  or  the  territorial  seas  of 
the  United  States  *  *  *”  Id. 

§  1538(a)(1)(B).  The  Act  defines  “take” 
broadly  to  include,  inter  alia,  “harass, 
harm,  pursue.”  Id.  §  1532(14);  see  50  CFR 
17.3. 

The  Marine  Mammal  Protection  Act 
also  protects  humpback  whales.  16 
U.S.C.  1361  et  seq.  The  Act  prohibits, 
except  as  specifically  permitted,  the 
taking  of  marine  mammals  including,  by 
definition,  humpback  whales.  Id. 

1372(a);  1362(5).  Again,  taking  is  defined 
broadly  to  include  harassing  or 
attempting  to  harass.  Id.  §  1362(13).  As 
stated  in  the  Act’s  legislative  history: 

“The  act  of  taking  need  not  be  intentional. 
The  operation  of  motorized  vessels  in  waters 
in  which  these  animals  are  found  in  a  manner 
prohibited  by  the  proposed  rule  can  clearly 
constitute  harassment.”  H.R.  Rep.  No.  707, 
92nd  Cong.,  1st  Sess.  23. 

The  Marine  Mammal  Protection  Act 
recognizes  that  “there  is  inadequate 
knowledge  of  the  ecology  and 
population  dynamics  of  *  *  *  marine 
mammals.”  16  U.S.C.  1361(3). 
Nevertheless,  the  Act  directs  each 
federal  agency  to  protect  significant 
habitat  for  marine  mammals  from  the 
“adverse  effect  of  man’s  actions.”  Id. 

§§  1361(2);  1382  (a),  (b). 

The  above  proclamations  and  acts 
provide  the  legal  authority  for  the 
regulations  which  the  National  Park 


Service  is  promulgating  today.  These 
regulations  are  also  based  on  the 
opinion  of  the  National  Marine  Fisheries 
Service  quoted  above.  Both  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Act  confer  major 
responsibility  for  management  of  the 
endangered  humpback  whales  on  the 
National  Oceanic  and  Atmospheric 
Administration.  See  Reorganization  Plan 
No.  4  of  1970,  35  FR  15627;  16  U.S.C. 
1532(10),  1533(a)(2);  50  CFR  17.2,  see, 
also,  16  U.S.C.  1362,  et  seq.,  and  16 
U.S.C.  916  et  seq. 

Public  Participation  on  the  Proposed 
Rules 

The  National  Park  Service  published 
proposed  rules  addressing  the  protection 
of  humpback  whales  in  Glacier  Bay 
National  Monument  on  March  6, 1980 
(45  FR  14601).  The  period  for  public 
comment  clcs.^d  on  April  7, 1980. 

The  National  Park  Service  received 
142  timely  cor.iments  on  its  proposal.  Of 
these,  88  comments  were  from  private 
individuals,  33  were  from  organizations 
or  associations,  1  was  from  an  Alaskan 
city,  and  20  were  from  commercial 
concerns. 

The  Service  has  carefully  considered 
each  of  these  comments  and  has 
adopted  numerous  suggestions  made  by 
the  commenters.  The  comments  received 
and  the  Service’s  reasons  for  accepting 
or  rejecting  the  comments  are  as 
follows: 

(1)  Comments  on  the  Scope  and  Timing 
of  the  Regulations 

1.  A  majority  of  the  commenters 
recommended  that  the  regulations  be 
more  restrictive,  particularly  with 
respect  to  small  vessel  entries.  A  total  of 
87  commenters  either  suggested  that 
entries  by  small  vessels  (vessels  less 
than  100  ton  gross)  be  restricted,  or 
objected  to  entry  limits  on  cruise  ships 
without  similar  limits  on  small  vessels. 
The  Service  has  responded  affirmatively 
to  these  suggestions.  The  Service  is 
promulgating  two  sets  of  regulations 
today:  (1)  The  final  regulations  set  forth 
below  which  limit  entries  of  large 
vessels  and  regulate  both  large  and 
small  vessel  operations,  and  (2)  interim 
regulations  found  elsewhere  in  today’s 
Federal  Register  which  limit  entries  of 
small  vessels.  These  interim  regulations 
impose  entry  limits  on  small  vessels  to 
approximate  1976  entry  levels. 

2.  Six  commenters  suggested  that  the 
commercial  harvest  of  marine  species 
eaten  by  humpback  whales  be 
eliminated.  Although  the  commercial 
harvest  of  capeline  [Mallotus), 
sandlance  {Ammodytes},  eupbausiids 
\ThaIassio),  and  shrimp  [Pasidalus)  has 
been  very  limited  in  the  past,  the  Service 
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has  implemented  this  recommendation 
in  the  interim  regulations  found 
elsewhere  in  today’s  Federal  Register. 
This  will  allow  researchers  to  more 
accurately  study  the  relationship  among 
natural  food  cycles,  food  availability, 
and  whale  behavior  in  Glacier  Bay. 

3.  Twenty-five  commenters  suggested 
that  the  promulgation  of  regulations  be 
deferred  until  1981  or  until  research 
findings  prove  conclusively  that  adverse 
impacts  on  humpback  whales  in  Glacier 
Bay  have  human  origins.  The  Service 
did  not  adopt  these  recommendations. 
The  National  Park  Service  Organic  Act, 
16  U.S.C.  1,  the  Endangered  Species  Act, 
16  U.S.C.  1536(a),  and  the  Marine 
Mammal  Protection  Act,  16  U.S.C. 
1361(2)  and  1382(a),  as  discussed  above, 
mandate  the  Service  to  take  actions 
necessary  and  appropriate  to  conserve 
the  humpback  whale  within  Glacier  Bay. 
Because  scientiHc  data  indicate  that 
humpback  whales  react  adversely  to 
interactions  with  vessels  the  Service 
deems  it  necessary  and  appropriate  to 
impose  the  regulations  set  forth  below  at 
this  time,  particularly  in  light  of  the 
precipitous  decline  of  the  number  of 
humpback  whales  in  the  Bay.  The 
National  Park  Service  recognizes  that 
additional  research  may  reveal  new 
findings  on  this  matter.  As  a  result, 
these  regulations  will  remain  in  force  for 
only  three  years.  At  the  end  of  three 
years  all  new  research  will  be  reviewed 
and  considered. 

4.  Three  commenters  suggested  that 
the  regulations  be  reviewed  at  the  end 
of  one  rather  than  at  the  end  of  three 
years  as  proposed.  An  explanation  of 
the  three  year  period  is  warranted.  The 
Service  anticipates  ongoing  informal 
review  of  the  regulations  during  the 
three  year  period.  However,  before  the 
regulations  can  be  subject  to  a  fruitful 
formal  review  and  evaluation,  at  least 
three  years  is  needed  to  collect 
additional  data  on  humpback  whales 
and  study  the  effectiveness  of  the 
regulations  in  mitigating  adverse  whale 
behavior.  The  designation  of  a  three 
year  period  does  not  eliminate  the 
flexibility  to  take  more  stringent  or 
relaxed  measures  if  necessary  or 
warranted. 

(2)  Comments  on  Specific  Provisions  in 
the  Proposed  Regulations 

1.  Proposed  section  (b)(7) — definition 
of  “activley  fishing.”  Five  commenters 
recommended  that  only  commercial 
vessels  actively  fishing  be  allowed  to 
position  themselves  within  Vi  mile  of  a 
whale.  These  commenters  expressed  a 
concern  that  unless  a  more  restrictive 
definition  were  applied  a  loophole  in  the 
regulations  would  result.  The  Service 
recognizes  this  possibility.  The 


definition  of  “actively  fishing”  now 
applies  only  to  commercial  and 
chartered  fishing  operations. 
Commercial  and  chartered  fishermen 
are  not  differentiated  because  it  is  the 
operation  of  the  boat  (generally  a  very 
slow,  steady  speed  on  a  straight  course 
without  extreme  fluctuation  in  engine 
RPM)  which  is  involved,  not  the 
occupation  of  the  operator. 

2.  Proposed  section  (b)(9) — definition 
of  “motorized  vessel.”  One  commenter 
recommended  that  the  definition  of 
“motorized  vessel”  means  “any  vessel 
propelled  or  capable  of  being  propelled 
by  machinery  (including  steam)  whether 
or  not  such  machinery  is  the  principal 
source  of  power."  This  recommendation 
was  adopted.  It  clariHes  the  intent  of  the 
Service  to  restrict  the  entry  number  of 
all  vessels  which  are  capable  of  being 
propelled  by  machinery. 

3.  Proposed  section  (c)(1) — total  entry 
restrictions  on  cruise  ships.  Several 
commenters  requested  that  the  total 
limit  of  cruise  ship  entries  during  the 
whale  season  be  raised.  Most  of  these 
comments  stated  that  the  cruise  ships 
should  at  least  be  permitted  to  run  their 
1980  schedules  given  the  late  issuance 
date  of  these  regulations  and  the 
extensive  advertising  for  and  advance 
bookings  on  cruise  ship  trips  to  Glacier 
Bay.  Twenty  commenters  suggested  that 
cruise  ship  entries  be  limited  to  89,  the 
number  of  entries  recorded  in  1976 
during  the  whale  season,  rather  than  the 
proposed  limit  of  95  entries.  The  Service 
has  modified  the  regulations  to  respond 
to  both  sets  of  concerns. 

In  1980  only,  107  cruise  ships  will  be 
permitted  to  enter  Glacier  Bay  during 
the  whale  season.  This  number 
represents  the  number  of  scheduled 
calls  by  cruise  ship  operators  who  have 
historically  used  the  Bay.  This  is  a 
temporary  measure.  In  1981,  the  number 
of  cruise  ship  entries  will  be  limited 
strictly  to  the  1976  level  of  89  entries.  To 
ensure,  in  1980,  that  the  NMFS 
recommendation  is  followed,  small 
vessel  use  will  be  proportionately 
restricted,  so  that,  in  accordance  with 
the  NMFS  biological  opinion,"  “total 
vessel  use  of  the  Bay  (will  be)  restricted 
to  1976  levels.”  In  1981,  small  vessel  use 
will  be  allowed  at  1976  levels.  The 
regulations  as  now  written  are 
responsive  to  all  of  the  major  concerns: 
they  are  consistent  with  the  NMFS 
recommendations,  they  reduce  cruise 
ship  entries  in  1981  to  1976  levels,  and 
they  accommodate  advance  scheduling 
in  1980. 

4.  Proposed  section  (c)(1) — allocation 
of  limited  cruise  ship  entries.  Four 
commenters  objected  to  the  absence  of  a 
detailed  system  of  how  cruise  ship 
entries  would  be  allocated  and 


scheduled.  Additionally,  two 
commenters  suggested  that  historic 
operators  have  their  entry  allocations 
reduced  so  that  new  operators  could 
receive  a  portion  of  the  total  entry  limit. 
The  National  Park  Service  has  adopted 
the  former  comments.  The  regulations 
now  describe  the  basic  procedures  and 
policies  which  will  form  the  foundation 
of  the  allocation  systems.  The  Service 
has,  however,  restricted  entries  to 
historic  operators  for  the  following 
reasons.  The  existing  operators  have 
generally  performed  in  an  acceptable 
manner  and  based  upon  the  ceilings  for 
cruise  ships  adopted  in  these 
regulations,  current  use  of  the  bay  is  at 
or  above  capacity  in  any  given  year.  The 
Service  finds  it  appropriate,  therefore,  to 
give  the  existing  operators  a  preference 
in  continuing  to  operate  in  Glacier  Bay 
so  long  as  the  ceilings  are  at  or  below 
current  use  levels.  This  approach  should 
serve  to  minimize  any  potential  adverse 
economic  impacts  upon  the  operators 
caused  by  these  regulations  and  protect 
their  long  term  investments. 

5.  Proposed  section  (c)(1) — per  day 
limits  on  cruise  ships.  Two  commenters 
recommended  limiting  cruise  ship 
entries  to  one  per  day  and  another 
objected  to  allowing  up  to  three  cruise 
ships  to  enter  Glacier  Bay  in  any  one 
day.  The  Service  did  not  adopt  these 
recommendations.  The  NMFS 
consultation  speaks  to  total  vessel 
numbers  during  the  whale  season  but 
does  not  address  the  number  of  vessel 
entries  per  day.  Permitting  up  to  three 
entries  per  day  during  1980  and  two 
entries  thereaher  places  an  absolute 
ceiling  on  daily  impact  without 
unreasonably  restraining  the  flexibility 
of  cruise  ship  operators  in  scheduling 
their  vessels. 

6.  Proposed  section  (c)(2) — entry  limits 
on  other  vessels  over  100  tons.  One 
commenter  recommended  that  extra 
entry  permits  for  vessels  over  100  tons 
gross  be  eliminated.  The  Service 
responded  to  this  comment  in  part. 

While  the  final  regulations  do  not 
eliminate  these  entries  they  do  limit 
entries  to  the  1976  level.  The  intent  of 
this  modified  provision  is  to 
accommodate  those  educational, 
philanthropic,  or  scientific  missions 
which  cannot  schedule  their  vessel  calls 
several  months  in  advance.  These  types 
of  vessels  often  offer  the  only  avenue 
available  for  some  people,  particularly 
Alaskans,  to  visit  and  enjoy  the  area. 

One  commenter  stated  that  it  was  unfair 
to  place  all  vessels  over  100  tons  gross 
in  the  same  category.  While  the  Service 
recognizes  the  merit  of  this  concern,  it 
has  no  means  of  differentiating  the 
impacts  of  vessels  of  this  size  on 
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humpbacks  until  acoustic  studies  of 
Glacier  Bay  are  completed. 

7.  Proposed  section  (c)(3) — speed 
limits.  Two  commenters  objected  to 
limits  on  vessel  speed  and  alleged  that 
such  limits  would  reduce  vessel 
maneuverability  to  the  point  that  safety 
hazards  were  created.  The  Service 
responded  to  this  comment  in  part.  The 
regulations  speciHcally  waive 
regulations  if  vessel  safety  is 
endangered.  However,  discussions  with 
the  United  States  Coast  Guard  indicate 
that  a  speed  limit  of  10  knots  relative  to 
the  water  will  not  normally  endanger 
vessel  safety. 

Seven  commenters  suggested  that 
vessels  be  restricted  to  a  three  knot 
speed  limit.  The  Service  did  not  adopt 
this  suggestion.  Marine  biologists 
recommended  a  speed  limit  which 
would  keep  planing  shaped  hulls  below 
plane  and  still  provide  sufhcient 
maneuverability  for  control  and  safety. 
The  10  knot  speed  limit  achieves  those 
objectives;  a  3  knot  speed  limit  would 
not.  Additionally,  a  3  knot  speed  limit 
would  keep  many  vessels  in  transit 
through  Glacier  Bay  for  an  undesirable 
and  uneconomic  length  of  time. 

8.  Proposed  section  (c)(5) — importance 
of  certain  whale  waters.  One  commenter 
asked  that  the  importance  of  the  water 
between  the  entrance  to  Glacier  Bay 
and  Strawberry  Island  be  explained. 
These  waters  experience  the  highest 
incidence  of  vessel  activity  and  vessel- 
whale  interaction.  They  apparently  play 
a  significant  role  in  the  feeding  patterns 
of  the  humpback  whale  and  have  been 
observed  to  be  initial  “staging”  areas 
during  whale  influx  periods. 

9.  Proposed  section  (c)(6) — exemption 
for  vessels  under  16  feet  in  length.  One 
commenter  suggested  that  boats  under 
16  feet  be  equally  regulated  under  this 
section.  The  Service  did  not  adopt  this 
suggestion  because  restricting  vessels  of 
this  size  to  mid-channel  courses  would, 
in  many  cases,  compromise  their  safety. 
It  is  felt  that  the  other  regulations 
directing  vessel  operation,  which  apply 
to  vessels  of  all  sizes,  limit  the  number 
and  severity  of  interactions  between 
whales  and  vessels  less  than  16  feet  in 
length. 

10.  Proposed  section  (c)(7) — 
emergency  closure.  One  commenter 
alleged  that  the  section  proposing 
closures  is  unrealistic  as  there  are  no 
provisions  for  adequate  monitoring  of 
whale  behavior.  The  National  Park 
Service  disagrees.  Provisions  for 
monitoring  are  an  administrative  rather 
than  a  regulatory  concern.  The  Service 
recognizes  that  this  is  an  issue  of  the 
utmost  gravity  and  concern  and  will 
pursue  its  monitoring  responsibilities 
with  vigor  and  diligence.  One 


commenter  asked  the  Service  to  clarify 
the  meaning  of  ten  incidents  of  altered 
whale  behavior  as  to  whether  it  meant 
ten  separate  whales  or  simply  ten 
separate  behavioral  responses.  The 
intention  is  simply  ten  separate 
behavioral  responses.  Several 
commenters  alleged  that  ten  instances 
of  whale  altering  behavior  is  too  high  a 
number.  In  this  regard,  the  Service  is 
guided  by  its  biologists  who  suggested 
the  application  of  a  ten  incident 
criterion.  These  biologists  state  that  10 
is  a  conservative  number  based  on  past 
experience. 

11.  Proposed  section  (c)(17) — 
emergency  powers.  Twenty  commenters 
objected  Aat  Superintendent’s 
emergency  powers  were  not  sufHciently 
strong.  The  Superintendent’s  emergency 
authorities  set  forth  in  these  regulations 
are  designed  to  enhance,  rather  than 
limit,  the  Superintendent’s  general 
closure  authorities.  Total  closures  can 
be  implemented  if  conditions  warrant. 
Under  36  CFR  2.6,  the  Superintendent 
may  close  all  or  any  portion  of  a  park  to 
public  use,  “when  necessary  for  the 
protection  of  the  area  or  the  safety  and 
welfare  of  persons  or  property  by  the 
posting  of  appropriate  signs  indicating 
the  extent  and  scope  of  closure.”  To 
clarify  this  issue,  the  regulations  will 
specihcally  reference  and  incorporate 
the  general  regulatory  emergency 
closure  authority  set  forth  in  36  CFR  2.6. 

12.  Proposed  section  (d)(1) — the  V4 
mile  limit.  One  commenter  questioned 
how  the  mile  limit  was  established 
and  another  felt  the  mile  limit  was 
too  restrictive.  Two  commenters 
objected  to  any  vessels  approaching 
within  Va  mile  of  a  whale.  The  Service 
will  retain  the  mile  distance.  The  Va 
mile  distance  was  selected  for  three 
reasons:  (1)  Beyond  this  distance  it  is 
less  likely  that  a  vessel  (especially 
smaller  craft)  will  elicit  strong 
behavioral  responses  from  whales;  (2) 
this  distance  is  sufbcient  to  allow 
vessels  both  to  account  for  most  sudden 
whale  movements  and  to  navigate 
safely  away  from  a  closing  situation 
with  whales;  and  (3)  this  is  a  distance 
which  most  vessel  operators  can 
estimate  with  average  navigational 
ability. 

13.  Proposed  section  (d)(4) — 
regulatory  vessels.  Two  commenters 
objected  to  the  exclusion  of  regulatory 
vessels  from  prohibited  operations. 

While  the  marine  equivalent  of  a  high¬ 
speed  chase  will  not  be  permitted  under 
the  Superintendent’s  role  in  directing  the 
conduct  of  regulatory  activities, 
flexibility  and  discretion  must  be 
available  to  facilitate  the  satisfaction  of 
emergency  and  enforcement 


responsibilities.  However,  one 
commenter  recommended  that  the 
following  language  be  inserted  at  the 
end  of  the  section,  “and  shall  comply 
with  these  regulations  to  the  extent 
compatible  with  ofBcial  business.”  The 
Service  agrees  to  adopt  this  language. 

(3)  Other  Comments 

1.  Eighteen  commenters  recommended 
that  further  research  into  whale-vessel 
interactions  be  done.  The  National  Park 
Service  fully  supports  this 
recommendation  and  is  actively 
pursuing  available  options  and 
alternatives  in  this  area. 

2.  Seven  commenters  suggested  the 
establishment  of  controls  on  vessel 
noise  levels.  Because  there  is  no  data 
base  upon  which  acceptable  noise  levels 
can  be  founded  at  this  time  and  a 
concern  that  the  muffling  of  engine  noise 
through  water  outlets  could  prove  most 
adverse  to  whale  sensitivities,  the 
Service  did  not  adopt  this 
recommendation.  However,  marine 
acoustics  have  the  highest  research 
priority  at  Glacier  Bay. 

3.  Seventeen  commenters  requested 
greater  restrictions  on  vessel  activity 
during  whale  influx  periods.  The  Service 
did  not  adopt  this  recommendation.  In 
its  request  for  consultation,  under  the 
Endangered  Species  Act,  the  National 
Park  Service  speciHcally  raised  the  issue 
of  the  sensitivity  of  whale  influx 
periods.  In  its  consultation 
recommendations  NMFS  intentionally 
did  not  direct  specific  recommendations 
towards  the  influx  period  believing  that 
the  evidence  does  not  warrant  any 
speciHc  action  in  this  area. 

4.  Six  commenters  objected  that  the 
proposal  was  not  based  upon  the 
recommendations  presented  in  the 
NMFS  consultation.  The  Service  has 
adopted  a  literal  application  of  the 
NMFS  recommendations  in  these  final 
regulations. 

5.  One  commenter  suggested  that  a 
concept  of  vessel  occupancy  of  the  Bay 
be  applied  rather  than  one  of  vessel 
entry  to  the  Bay.  Cruise  ship  entries  and 
occupancy  and  identical  since,  barring 
mechanical  difficulties  or  emergencies, 
these  vessels  conduct  single-day  transits 
in  and  out  of  Glacier  Bay.  For  small 
vessels  the  only  use  Bgures  available 
are  entry  figures  and  it  is  assumed  that 
control  of  entry  levels  will  result  in  a 
very  close  approximation  of  occupancy 
levels.  Occupancy  figures  will  be 
collected  beginning  in  1980  to  verify  or 
disprove  this  assumption. 

6.  Nine  commenters  suggested  the 
development  of  a  public  information 
program  while  three  others 
recommended  placing  employees  and/or 
volunteers  on  all  cruise  ships  and 
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charter  vessels  to  monitor  vessel-whale 
interactions  and  advise  operators. 
Glacier  Bay  National  Monument 
conducts  a  variety  of  interpretive 
programs  which  reach  thousands  of 
visitors  annually.  Programs  include 
formal  presentations  on  cruise  ships  and 
at  Juneau,  Bartlett  Cove  and  other 
communities  in  southeast  Alaska,  as 
well  as  informal  contacts  with  visitors 
throughout  the  monument.  While  these 
programs  deal  with  a  variety  of  natural 
history  topics  applicable  to  the  Glacier 
Bay  area,  special  emphasis  on  the 
humpback  whale  has  been,  and  will 
continue  to  be,  a  major  effort.  In 
addition,  a  special  pamphlet  discussing 
the  humpback  whale  issue  is  in  draft 
and  will  be  produced  for  distribution  to 
all  visitors  and  interested  parties. 

Placing  trained  individuals  on  all 
vessels  has  a  great  deal  of  merit.  As 
mentioned  above,  the  cruise  ship 
industry  already  cooperates  in  a 
program  which  places  National  Park 
Service  Interpreters/Naturalists  on  all 
cruise  ships  entering  Glacier  Bay. 
Unfortunately,  the  training,  support  and 
logistical  requirements  of  an  expanded 
program,  whether  executed  by 
employees  or  volunteers,  is  simply 
beyond  the  capabilities  of  the  Glacier 
Bay  staff  under  current  budgetary 
constraints. 

7.  Several  commenters  suggested  that 
under  certain  circumstances  some  of  the 
provisions  in  the  regulations  would 
imperil  life  and  prof)erty.  The  Service 
has  adopted  Rule  2  of  the  International 
Rules  for  Prevention  of  Collision  at  Sea, 
1972.  to  address  this  problem.  This  is  set 
out  in  the  final  regulations  in  section 
(d](6).  Minor  changes  in  sections 
(dj(lj{iii)  and  (d)(3)(ii)  respond  to 
specific  safety  concerns. 

8.  Fifty-nine  commenters  generally 
agreed  with  the  regulations  as  proposed 
while  nearly  every  commenter  agreed 
that  use  restrictions  in  Glacier  Bay  are 
necessaiy.  The  Service  was  encouraged 
by  the  support  which  the  proposal 
received  and  believes  that  the  final 
regulations  incorporate  several 
important  improvements. 

Summary  of  Regulatory  Provisions 

The  regulations  set  forth  below  fall 
into  two  broad  categories.  The  first 
category,  set  forth  in  §  7.23(c),  consists 
of  regulations  that  would  restrict  the 
entry  of  large  vessels  (vessels  at  or 
greater  than  100  tons  gross)  into  Glacier 
Bay  National  Monument  during  a 
specific  period  of  time.  The  second 
category  of  regulations,  set  forth  in 
§  7.23(dJ,  governs  the  operation  of  all 
vessels  at  all  times.  Regulations 
restricting  the  entry  of  small  vessels 
(vessels  less  than  100  tons  gross)  are  set 


forth  in  the  interim  rules  found 
elsewhere  in  today’s  Federal  Register. 

In  an  attempt  to  adequately  protect 
the  hum,pback  whale  and  at  the  same 
time  minimize  the  restrictions  imposed 
by  the  regulations,  the  Service  has 
limited  the  applicability  of  the  majority 
of  these  regulations  to  a  specific  period 
of  time  designated  as  the  “whale 
season.”  The  whale  season  is  the  period 
of  time  beginning  on  June  1  and  running 
through,  and  including,  August  31  of 
each  calendar  year.  These  dates  have 
been  designed  to  encompass  the  major 
entering  phases  and  summer  feeding 
period  of  the  humpback  whale  in 
Glacier  Bay  waters. 

Cruise  Ship  Entry  Limitations.  These 
regulations  permit  a  maximum  of  107 
entries  by  cruise  ships  in  1980  and 
restrict  all  large  vessel  entries  to  the 
1976  level  in  1981  and  1982.  The  Service 
believes  that  107  is  a  reasonable  level  at 
which  to  impose  limit  restrictions  in 
1980  so  long  as  there  is  a  compensating 
reduction  in  smaller  vessel  entries. 

These  regulations  permit  a  limited 
number  of  days  when  the  Bay  may  be 
entered  by  three  cruise  ships  in  1980, 
and  proceeds  to  institute  the  full 
requirement  of  no  more  than  two  such 
entries  on  any  one  day  in  1981,  for 
which  scheduling  has  not  been 
completed.  Limitations  of  cruise  ship 
entries  to  a  maximum  of  two  on  any  one 
day  is  to  minimize  the  potential  for 
possible  adverse  interaction  with 
humpback  whales. 

While  the  National  Park  Service 
believes  that  limiting  large  vessel  entries 
to  no  more  than  two  cruise  ships  on  any 
one  day  (and  to  1976  total  use  levels)  is 
an  appropriate  and  necessary  course  to 
minimize  any  adverse  behavioral 
responses  in  humpback  whales, 
implementation  of  regulations  limiting 
cruise  ship  entry  into  Glacier  Bay  for  the 
1980  whale  season  would  adversely 
effect  the  plans  of  numerous  visitors. 
Cruise  ship  schedules  were  printed  in 
1979  and  both  passengers  and  the 
companies  involved  have  been 
confirming  bookings  for  the  1980  season 
in  good  faith. 

Allocation  of  Entries.  The  allocation 
of  a  limited  number  of  entries  among  a 
greater  number  of  scheduled  entries  by 
cruise  ship  operators  would  normally  be 
effected  through  the  standard 
procedures  detailed  in  the  National  Park 
Service  concession  regulations  (36  CFR 
Part  51).  These  procedures  will  prevail 
for  the  allocation  of  entries  in  1981  and 
1982.  However,  because  timely 
application  of  these  procedures  for  1980 
can  not  be  effected,  the  Service  will 
negotiate  concession  permits  with 
qualified  cruise  ship  operators  without 
public  notice  and  advertising  pursuant 


to  a  determination  under  36  CFR  51.4(f). 
Following  a  Service  policy  which  has 
both  administrative  and  legal  precedent, 
only  cruise  ship  operators  who  have 
historically  called  at  Glacier  Bay  will  be 
considered  for  entry  in  1980.  These 
historic  operators  will  be  limited  to 
those  who  listed  calls  at  Glacier  Bay  in 
published  schedules  prior  to  the 
announcement  of  the  Proposed 
Regulations  on  March  6, 1980.  The 
applicable  concession  permits  will  call 
for  waiver  by  the  concessioners  of  a 
preferential  right  of  renewal. 

Other  large  vessels.  Except  for  the 
limited  number  of  cruise  ships  noted 
above,  and  vessels  on  official  business 
of  the  State  and  Federal  government, 
only  three  other  large  vessels  may  enter 
Glacier  Bay  during  the  whale  season. 
These  three  entries  are  equal  to  the  1976 
leveLof  such  use  and  are  allocated  on 
the  basis  ii)f  a  first-come,  first-served 
permit  aystem.  These  permits  may  not 
be  issued  to  scheduled  cruise  ship 
operators,  or  if  two  or  more  large  vessel 
entries  are  already  scheduled  for  the 
same  day. 

Operational  Restrictions.  In  addition 
to  restricting  the  number  of  entries  by 
large  vessels,  implementation  of  the 
remaining  regulations  governing  vessel 
operation  will  further  mitigate  potential 
vessel  and  whale  encounters. 

General  Prohibitions.  The  regulations 
provide  that  no  motorized  vessel,  except 
a  commercial  fishing  or  charter  vessel 
actively  fishing,  may  intentionally  . 
position  itself  within  14  mile  of  a  whale. 
The  Service  has  determined  that  V*  mile 
is  the  distance  beyond  which  it  is  « 
apparently  less  likely  for  a  vessel 
(especially  smaller  craft)  to  elicit  strong 
be^vioral  responses  from  a  whale.  This 
is  also  a  distance  which  most  vessel 
operators  can  estimate  with  normal 
navigational  ability.  Finally,  this 
distance  is  sufficient  to  allow  vessels 
both  to  account  for  most  sudden  whale 
movements  and  to  navigate  safely  away 
from  a  closing  situation  with  w'hales. 

The  intent  is  to  ensure  that  any  vessel 
finding  itself  within  14  mile  of  a  whale 
will  recognize  responsibility  to  move 
away  and  will  Jcnow  how  to  operate  the 
vessel  so  as  to  move  away  without 
harassing  the  whales  or  otherwise 
causing  other  adverse  behavioral 
responses. 

Additionally,  no  vessel  may  pursue,  or 
attempt  to  pursue  a  whale. 

Designated  Whale  Waters 
Restrictions.  Should  recent  sightings 
and/or  past  patterns  indicate  a  high 
probability  of  whale  occupancy  within 
any  portion  or  portions  of  the  Bay,  the 
Superintendent  may  designate  such 
areas  “wihale  waters.”  Within 
designated  whale  waters  all  vessels 
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must  maintain  constant  speeds  of  ten 
knots  or  less  through  the  water  and  a 
steady  course,  unless  safety 
considerations  dictate  otherwise  or  the 
vessel  must  avoid  positioning  itself 
within  mile  of  a  whale. 

This  regulation  provides  the  flexibility 
to  enact  reasonable  restrictions  to  avoid 
adverse  vessel  impacts  on  whales 
throughout  Glacier  Bay,  when 
conditions  warrant. 

Glacier  Bay-Strawberry  Island 
Restrictions.  Because  these  waters 
experience  a  high  incidence  of  vessel 
activity  and  vessel-whale  interaction, 
appear  to  play  a  signihcant  role  in 
whale  feeding  patterns,  and  have  been 
observed  to  be  initial  “staging”  areas 
during  whale  influx  periods,  special 
regulations  are  in  effect. 

All  vessels  must  maintain  speeds  of  10 
knots  or  less  through  the  water.  At  this 
speed,  vessels  will  carry  sufficient  speed 
for  maneuverability  without  achieving 
planing  attitudes. 

This  section  also  restricts  the 
operation  of  vessels  larger  than  16  feet 
in  length,  other  than  those  commercial 
hshing  and  charter  vessels  actively 
hshing,  to  a  mid-channel  course. 

Emergency  restrictions.  When  the  risk 
of  vessel-whale  interactions  is 
unacceptably  high,  due  to  large 
concentrations  of  whales,  and/or  ten  or 
more  instances  of  a  whale  or  whales 
altering  behavior  in  response  to  vessels 
are  recorded  in  any  one  day,  the 
Superintendent  may  enact  emergency 
entry  and/or  course  restrictions  for 
periods  of  up  to  10  days.  These 
authorities  are  being  promulgated  to 
supplement  the  provisions  and 
authorities  set  forth  in  36  CFR  2.6. 

Federal  and  State  Vessels.  While 
vessels  of  the  Federal  and  State 
government  are  engaged  in  official 
business  they  are  exempt  h'om  these 
operating  restrictions  to  the  extent 
necessary  to  accomplish  their  official 
missions.  However,  these  vessels  must 
comply  with  these  regulations  to  the 
fullest  extent  possible  and  operate  in 
accordance  with  the  directions  of  the 
Superintendent. 

Safety.  This  section  adopts  Rule  2  of 
the  International  Rules  for  Prevention  of 
Collision  at  Sea,  1972.  See  §  7.23(dK6), 
infra. 

In  view  of  the  impending  cruise  ship 
season  and  the  beginning  of  whale 
season  on  June  1,  the  National  Park 
Service  has  determined  that  immediate 
implementation  of  these  regulations  is 
necessary.  Therefore,  it  is  deemed  both 
unnecessary  and  contrary  to  the  public 
interest  to  delay  the  effective  date  for  30 
days  after  this  publication. 


Drafting  Information 

The  following  persons  participated  in 
the  writing  of  these  regulations:  John 
Chapman,  Superintendent,  Donald  D. 
Chase,  Chief  of  Operations,  Glacier  Bay 
National  Monument,  William  F.  Paleck, 
Alaska  Area  Ofhce,  Deborah  L 
Williams,  Solicitor’s  Office,  Anchorage. 

Impact  Analysis 

The  National  Park  Service  has  made  a 
determination  that  the  regulations 
contained  in  this  rulemaking  are  not 
signihcant,  as  that  term  is  defined  under 
Executive  Order  No.  12044  and  43  CFR 
Part  14,  nor  do  they  require  the 
preparation  of  a  regulatory  analysis 
pursuant  to  the  provisions  of  those 
authorities.  In  addition,  the  Service  has 
determined  that  these  regulations  do  not 
represent  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  which  would 
require  preparation  of  an  Environmental 
Impact  Statement.  An  Environmental 
Assessment  and  Finding  of  No 
SigniHcant  Impact  have  been  prepared 
and  are  available  at  the  address  listed 
at  the  beginning  of  this  rulemaking. 

Authority 

Presidential  Proclamations  No.  1733 
(43  Stat.  1988),  2330  (53  Stat.  2534),  and 
4618  (43  FR  57053):  Act  of  August  25, 

1916  (39  Stat.  535,  as  amended,  16  U.S.C. 
1  et  seg.]:  245  DM  1  (44  FR  23384); 
National  Park  Service  Order  77  (38  FR 
7478),  as  amended. 

Boyd  Evison, 

Acting  Associate  Director,  Management  and 
Operations. 

In  consideration  of  the  foregoing, 

§  7.23  of  Title  36  of  the  Code  of  Federal 
Regulations  is  hereby  amended  by  the 
addition  of  paragraph  (b),  (c),  and  (d)  for 
a  period  of  three  years  from  the  date  of 
hnal  publication  as  follows: 

§  7.23  Glacier  Bay  National  Monument, 
Alaska. 

***** 

(b)  Definitions.  The  following 
dehnitions  shall  apply  to  the  provisions 
of  this  section. 

(1)  The  term  “actively  fishing”  means 
the  actual  process  of  trolling,  pulling 
crab  pots,  or  other  activities  directly 
leading  to  the  lawful  capture  of  aquatic 
species  by  commercial  fishing  vessels  or 
chartered  fishing  vessels. 

(2)  The  term  “charter  vessel”  means 
any  vessel  under  100  tons  gross  carrying 
passengers  for  hire. 

(3)  The  term  “commercial  fishing” 
means  fishing  activities  conducted 
under  the  appropriate  commercial 
fishing  licenses  as  required  and  defined 
by  the  State  of  Alaska. 


(4)  The  term  “cruise  ship”  means  any 
vessel  at  or  over  100  tons  gross  carrying 
passengers  for  hire. 

(5)  The  term  “Glacier  Bay”  means  all 
marine  waters  within  Glacier  Bay 
National  Monument  north  of  a  line 
between  Point  Gustavus  and  Point 
Carolus. 

(6)  The  term  “large  vessel”  means  any 
motorized  vessel  at  or  exceeding  100 
tons  gross. 

(7)  The  term  “motorized  vessel” 
means  any  vessel  propelled,  or  capable 
of  being  propelled,  by  machinery 
(including  steam)  whether  or  not  such 
machinery  is  the  principal  source  of 
power. 

(8)  The  term  “mouth  of  Glacier  Bay” 
means  a  line  between  Point  Gustavus 
and  Point  Carolus,  within  the 
boundaries  of  Glacier  Bay  National 
Monument. 

(9)  The  term  “pursue”  means  to 
maintain  a  course,  speed,  or  vessel 
behavior  pattern  that  intentionally  or 
negligently  results  in  retaining  a  vessel 
at  less  than  Va  nautical  mile  from  a 
whale. 

(10)  The  term  “small  vessel”  means 
any  motorized  vessel  less  than  100  tons 
gross. 

(11)  The  term  “vessel”  includes  every 

type  or  description  of  craft,  other  than  a 
seaplane  on  the  water,  used  or  capable 
of  being  used  as  a  means  of 
transportation  on  the  water.  This 
definition  includes  but  is  not  limited  to 
the  following:  Boat,  motorboat,  ' 

houseboat,  rowboat,  powerboat,  jet 
boat,  fishing  boat,  tow  boat  scow, 
flatboat,  sailboat,  cruiser,  motor  vessel, 
ship,  barge,  tug,  floating  cabana,  party 
boat,  charter  boat,  ferryboat,  canoe,  raft, 
or  any  buoyant  device  permitting  or 
capable  of  free  flotation. 

(12)  The  term  “whale”  means  any 
Humpback  Whale,  Megaptera 
novaeangliae. 

(13)  The  term  “whale  season”  means 
the  period  from  June  1  through,  and 
including,  August  31. 

(14)  The  term  “whale  waters”  means 
any  portion  of  Glacier  Bay  having  a  high 
probability  of  whale  occupancy,  based 
upon  recent  sightings  or  past  patterns  of 
occurrence. 

(c)  Large  Vessel  Entry  Restrictions — 
(1)  Cruise  Ships.  In  1980,  cruise  ships 
entries  into  Glacier  Bay  during  the 
whale  season  will  be  limited  to  a  total  of 
107.  Beginning  in  1981,  cruise  ship 
entries  into  Glacier  Bay  during  the 
whale  season  will  be  limited  to  a  total  of 
89,  and  to  not  more  than  two  entries  per 
day. 

(i)  For  1980,  cruise  ship  entries  will  be 
allocated  by  the  Superintendent  among 
cruise  ship  operators  with  a  documented 
history  of  operation  within  Glacier  Bay 


32234 


Federal  Register  /  Vol.  45,  No.  96  /  Thursday,  May  15,  1980  /  Rules  and  Regulations 


on  the  basis  of  schedules  published  no 
later  than  March  6, 1980. 

(ii)  For  1981  and  1982,  cruise  ship 
entries  will  be  allocated  by  the 
Superintendent. 

(2)  Other  large  vessels.  Entries  into 
Glacier  Bay  by  other  large  vessels 
during  the  whale  season  shall  be  limited 
to  a  total  of  three. 

Before  a  large  vessel  may  enter 
Glacier  Bay  it  must  obtain  a  permit  from 
the  Superintendent  according  to  the 
following  procedures: 

(i)  Any  application  for  such  permit 
shall  set  forth  the  name  of  the  operator, 
the  name  and  tonnage  of  the  vessel,  and 
the  dates  of  proposed  entry  and  exit 
from  Glacier  Bay.  Such  application  must 
be  received  by  the  Superintendent  at 
least  twenty  (20)  days  prior  to  the 
proposed  date  of  entry.  Operators  who 
receive  or  seek  entry  allocations 
described  in  §  7.23(c)(1)  are  not  eligible 
to  apply,  nor  may  any  single  vessel  be 
permitted  to  enter  more  than  once 
during  a  single  whale  season. 

(ii)  The  Superintendent  shall,  without 
unreasonable  delay,  issue  a  permit  on 
proper  application  unless  the  three 
permits  of  this  type  have  already  been 
issued  for  the  whale  season  or  two  or 
more  entries  by  large  vessels  are 
scheduled  for  the  same  date. 

(iii)  Federal  and  State  Vessels. 

Vessels  owned  or  operated  by  the 
United  States  or  the  State  of  Alaska, 
while  conducting  official  business,  may 
enter  the  waters  of  Glacier  Bay  without 
permit. 

(d)  Motorized  Vessel  Operating 
Restrictions — (1)  General  Prohibitions. 
The  following  regulations  are  applicable 
at  all  times. 

(1)  No  motorized  vessel,  except  a 
commercial  Hshing  or  charter  vessel 
actively  fishing,  will  Intentionally 
position  itself  within  %  mile  of  a  whale. 

(ii)  No  vessel  will  pursue  or  attempt  to 
pursue  a  whale. 

(iii)  Motorized  vessels  positioned 
within  Vi  mile  of  a  whale  at  any  time 
will  slow  to  their  minimum  safe  speed  or 
stop,  avoiding  use  of  reverse  gear  unless 
impact  with  a  whale  is  otherwise  likely. 
After  a  determination  of  the  whale’s 
course  of  movement,  the  vessel  will 
proceed  as  nearly  straight  away  from 
the  whale’s  course  as  practicable  at  a 
speed  of  ten  knots  or  less  through  the 
water  until  the  Vi  mile  separation  is 
reestablished. 

(2)  Designated  Whale  Waters 
Restrictions.  The  following  regulations 
are  applicable  with  respect  to  designed 
whale  waters. 

(i)  The  Superintendent  shall  designate 
on  a  map  the  boundaries  of  current 
whale  waters  where  a  high  probability 
of  whale  occupancy  exists,  based  upon 


recent  sightings  and/or  past  patterns. 
The  map  shall  be  available  for 
inspection  in  the  office  of  the 
Superintendent  and  published  by  the 
U.S.  Coast  Guard  as  a  “Notice  to 
Mariners.” 

(ii)  All  motorized  vessels  operating 
within  designated  whale  waters  shall 
maintain  constant  speed  of  ten  knots  or 
less  through  the  water  and  a  steady 
course  unless  it  is  necessary  to  avoid 
positioning  itself  within  Vi  mile  of  a 
whale  or  endangering  other  vessels  or 
itself. 

(3)  Glacier  Bay — Strawberry  Island 
Restrictions,  (i)  All  motorized  vessels 
underway  between  the  mouth  of  Glacier 
Bay  and  the  northern  tip  of  Strawberry 
Island  will  maintain  speeds  of  ten  knots 
or  less  through  the  water. 

(ii)  All  motorized  vessels  over  16  feet 
in  length,  except  those  commercial 
Ashing  or  charter  vessels  actively 
Ashing,  will  navigate  as  close  to  a  mid¬ 
channel  course  as  possible  between  the 
mouth  of  Glacier  Bay  and  the  northern 
tip  of  Strawberry  Island,  unless  such 
acAon  will  result  in  closing  with  a  whale 
or  endangers  other  vessels  or  itself. 
Where  possible,  the  vessel  shall  remain 
at  least  one  mile  from  the  shoreline  at 
all  times.  Vessels  shall  be  especially 
careful  to  avoid  distiu'bing  whales  which 
tend  to  feed  close  inshore  in  the 
approaches  to  Bartlett  Cove. 

(4)  Emergency  Restrictions. 

Emergency  restrictions  which  close 
designated  waters  to  vessel  entry  or 
require  any/or  all  vessels  to  maintain  a 
speciAed  course  while  operating  within 
Glacier  Bay  shall  be  enacted  by  the 
Superintendent  for  a  period  not  to 
exceed  10  days  when  six  or  more 
whales  are  distributed  in  an  area  of  the 
Bay  in  such  a  manner  that  the  risk  of 
interaction  between  whales  and  existing 
vessel  trafAc  is  unacceptably  high  and/ 
or  ten  or  more  instances  of  a  whale  or 
whales  altering  behavior  in  response  to 
vessels  are  recorded  in  any  one  day. 

Any  emergency  restriction  shall  be 
designated  on  a  map  which  shall  be 
available  for  public  inspection  at  the 
OfAce  of  the  Superintendent  and  other 
places  convenient  to  the  public; 
announced  in  the  United  States  Coast 
Guard  “Notice  to  Mariners”  and 
distributed  to  the  transient  mariners 
within  Glacier  Bay  in  the  most 
expeditious  manner  available.  This 
emergency  closure  and  restriction 
provision  is  an  addition  to  those 
provisions  set  forth  in  36  CFR  2.6. 

(5)  Federal  and  State  Vessels.  Vessels 
engaged  on  official  business  of  the  State 
or  Federal  government,  or  used  in 
emergency  rescue,  shall  be  exempt  from 
the  provisions  of  this  section  but  will 
operate  in  accordance  with  the  direction 


of  the  Superintendent  and  shall  comply 
with  these  regulations  to  the  extent 
compatible  with  official  business. 

(6)  Safety.  In  construing  and 
complying  with  these  regulations  due 
regard  shall  be  given  to  all  dangers  of 
navigation  and  collision  and  to  any 
special  circumstances,  including 
limitations  of  the  vessel  or  vessels 
involved,  which  may  make  the 
departure  from  these  regulations 
necessary  to  avoid  immediate  danger. 

|FR  Doc.  80-15013  Filed  5-14-80;  8;45  am] 
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36  CFR  Part  7 

Glacier  Bay  National  Monument;  « 
Protection  of  Humpback  Whales 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Interim  rule  and  request  for 
comments;  Notice  of  availability  of 
environmental  assessment  and  finding 
of  no  significant  impact. 

SUMMARY:  *1110  regulations  set  forth 
below  are  intended  to  limit  the  adverse 
impact  of  small  vessel  use  on  the 
humpback  whales  (megaptera 
novaeangliae)  within  Glacier  Bay 
National  Monument.  These  interim  rules 
are  designed  to  supplement  the  Anal 
rulemaking  relating  to  the  protection  of 
humpback  whales  found  elsewhere  in 
today’s  Federal  Register.  ’These 
regulations  establish  numerical 
restrictions  upon  small  vessels  entering 
the  monument.  These  regulations  also 
prohibit  commercial  harvesting  of  four 
major  organisms  upon  which  the 
humpback  whale  feeds.  Until  final 
regulations  are  promulgated  these 
interim  regulations  shall  remain  in 
effect. 

DATES:  Effective  date  May  15, 1980. 
Written  comments  should  be  submitted 
on  or  before  July  14, 1980. 

ADDRESS:  Comments  should  be  directed 
to:  Superintendent,  Glacier  Bay  National 
Monument,  P.O.  Box  1089,  Juneau, 
Alaska  99802. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Chapman,  Superintendent,  Glacier 
Bay  National  Monument,  P.O.  Box  1089, 
Juneau,  Alaska  99802,  Telephone:  (907) 
586-7137. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  6, 1980,  the  National  Park 
Service  published  a  proposed 
rulemaking  regarding  the  protection  of 
humpback  whales  in  Glacier  Bay 
National  Monument  (45  FR  14601).  Two 
major  areas  were  addressed:  (1) 
Operating  restrictions  on  all  vessels 
within  the  monument;  and  (2)  numerical 
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limitations  on  entries  by  large  vessels 
(vessels  at  or  in  excess  of  100  tons 
gross)  into  the  monument.  The  National 
Park  Service  has  promulgated  final 
regulations  on  these  topics  (36  CFR 
7.23(b),  (c)  and  (d)).  These  rules  are  set 
forth  in  the  final  rulemaking  relating  to 
the  protection  of  humpback  whales 
found  elsewheie  in  today's  Federal 
Register. 

In  responding  to  the  March  6, 1980, 
proposed  rulemaking,  numerous 
commenters  discussed  two  important 
issues  not  addressed  in  the  proposal: 
limiting  the  number  of  small  vessel 
entries  into  Glacier  Bay  and  prohibiting 
the  harvest  of  the  major  organisms  upon 
which  the  humpbacks  feed.  Because 
these  issues  were  not  addressed  in  the 
proposed  rulemaking,  the  Service  has 
decided  to  provide  the  public  an 
additional  60  day  period  in  which  to 
comment  on  these  issues.  In  the  interim, 
these  regulations  proposed  herein  will 
be  made  effective  immediately,  and  will 
remain  in  effect  until  any  Hnal 
regulations  are  promulgated.  The 
Service  has  determined  that  delaying 
the  effective  date  of  these  regulations 
until  the  comment  period  is  closed  is 
contrary  to  the  public  interest,  5  U.S.C. 
553(b)(B),  43  CFR  14.5(b)(3)(ii).  Because 
of  the  dramatic  decline  in  the  number  of 
humpback  whales  in  the  monument,  the 
obligation  to  be  responsive  to  the 
Endangered  Species  Act  consultation 
recommendations  rendered  by  the 
National  Marine  Fisheries  Service,  and 
the  impending  season  of  use  of  Glacier 
Bay  by  both  vessels  and  humpback 
whales,  it  is  in  the  public  interest  to 
implement  the  regulations  set  forth  in 
this  rulemaking  immediately.  These 
concerns  are  more  fully  discussed  in  the 
preamble  to  final  rulemaking  on  the 
protection  of  the  humpback  whale  found 
elsewhere  in  today’s  Federal  Register. 

The  relevant  background  information 
regarding  the  humpback  whale.  Glacier 
Bay  National  Monument,  recent 
research  investigations  and  findings, 
and  the  legal  authorities  for  this  action, 
are  set  out  in  the  final  rulemaking 
relating  to  the  protection  of  the 
humpback  whales  found  elsewhere  in 
today’s  Federal  Register.  This 
information  will  not  be  reproduced  in 
this  rulemaking,  but  is  hereby 
incorporated.  Several  points  discussed 
in  this  final  rulemaking,  however,  need 
to  be  expanded  upon  and  underscored 
here. 

Small  Vessel  Entry  Restrictions 

A  majority  of  the  comments  received 
regarding  the  proposed  rulemaking 
recommended  that  the  regulations  be 
more  restrictive,  particularly  with 
respect  to  small  vessel  entries.  The 


Service  has  adopted  this 
recommendation.  The  Service  realizes 
that  any  effective  system  of  limiting 
large  numbers  of  private  and 
commercial  small  vessels,  which  enjoy  a 
great  deal  more  flexibility  in  arranging 
their  routes  and  calls  than  the  large 
cruise  ships  and  involve  many  more 
individual  operators,  imposes  significant 
administrative,  Hscal  and  support 
resource  requirements.  A  careful  review 
of  the  NMFS  consultation  and  the 
comments  received  has  prompted  the 
necessary  reallocation  of  Service 
priorities  in  order  to  accommodate  these 
requirements;  consequently  a  literal 
application  of  the  NMFS 
recommendation  that,  "total  vessel  use 
of  the  Bay  be  restricted  to  1976  levels,  at 
the  very  least,’’  can  be  realized. 

The  private  vessel  use  figures 
presented  in  the  NMFS  consultation 
represent  estimated  total  annual  use 
rather  than  use  during  the  whale  season 
alone  and  do  not  include  estimates  of 
employee,  concessioner,  supply  vessel, 
and  some  charter  vessel  entries. 

Private  vessel  use  figures  have 
historically  been  collected  by  counting 
the  number  of  vessels  anchored  in 
Bartlett  Cove  each  evening.  Totals  are 
recognized  as  gross  estimates  of  use 
since  many  small  vessels  which  enter 
the  Bay  do  not  anchor  at  Beirtlett  Cove 
each  evening.  However,  since  these 
figures  were  used  primarily  to  document 
visitation  trends  this  level  of  data 
resolution  was  acceptable. 

In  establishing  the  1976  small  vessel 
use  level  applied  in  these  regulations, 
the  Service  utilized  the  Bartlett  Cove 
count  and  administrative  records  (for 
employee,  concessioner,  supply  vessel, 
and  some  charter  entries).  'The  Bartlett 
Cove  count  was  adjusted  upward  by  a 
factor  of  25  percent  to  approximate  the 
number  of  vessels  using  the  Bay  which 
escaped  the  Bartlett  Cove  count.  The 
Service  recognizes  that  using  the 
adjusted  Bartlett  Cove  count  may  not 
exactly  mirror  1976  private  vessel  use. 
However,  the  best  available  data  and 
estimates  by  experienced  local  staff 
members  were  used  in  arriving  at  this 
figure.  Since  no  other  historic  records 
are  available  and  a  conservative 
approach  was  applied,  as  recommended 
by  NMFS,  the  Service  considers  these 
Hgures  reasonable. 

During  the  next  three  years,  the 
Service  will  attempt  to  correlate  private 
vessel  anchorage  in  Bartlett  cove  with 
private  vessel  use  throughout  the  Bay  so 
that  a  more  accurate  estimate  of  actual 
private  vessel  use  in  1976  can  be 
developed  and  applied. 

The  regulation  of  small  vessel  use  is 
necessary  in  order  to  comply  with  the 
recommendation  of  the  National  Marine 


Fisheries  Service  that  “total  vessel  use 
of  the  Bay  be  restricted  to  1976  levels.’’ 
Since  the  Service  will  permit  107  cruise 
ship  entries  into  Glacier  Bay  in  1980 
only  (as  explained  in  the  final 
rulemaking  on  the  protection  of  the 
humpback  whale  found  elsewhere  in 
today’s  Federal  Register),  the  Service 
must  correspondingly  restrict  small 
vessel  use  to  520  entries  in  1980  only.  In 
1981  and  1982,  however,  the  Service  will 
implement  the  1976  allocation  of  89 
cruise  ship  entries  and  538  small  vessel 
entries.  In  this  manner,  total  vessel  use 
of  the  Bay  will  be  restricted  during  all 
three  years  to  the  1976  level. 

Therefore,  under  §  7.23(e),  small 
vessel  entries  to  Glacier  ^y  are  limited 
to  520  in  1980  and  538  in  1981  and  3982 
during  the  whale  season.  By  May  15, 
1980,  the  Superintendent  will  announce 
a  Permit  System  which  fairly  and 
equitably  allocates  entry  permits  among 
charter  and  all  other  types  of  small 
vessels  which  is  representative  of  their 
1976  levels  of  use.  The  Service 
anticipates  that  this  system  will  result  in 
a  reduction  in  private  vessel  entries 
since  that  type  of  small  vessel  has 
witnessed  the  greatest  increase  since 
1976.  Since  employee  vessels  have 
actually  decreased  since  1976  and 
charter  vessels  have  only  slightly 
increased  during  this  period,  little  if  any 
change  in  entry  numbers  for  these  types 
of  small  vessels  is  anticipated. 

Commercial  Fishing 

Current  data  indicates  that  principal 
food  sources  for  humpback  whales 
while  in  Glacier  Bay  include  capeline 
(Mallotus),  sandlance  (Ammodytes), 
euphausids  (Thalassia),  and  shrimp 
(Pandalus).  Commercial  fishing 
activities  within  Glacier  Bay  have 
decreased  significantly  in  recent  years 
and  there  have  not  been  any  known 
commercial  ventures  directed  towards 
regular  harvest  of  the  species  cited 
above.  However,  the  research  record 
into  the  relationship  among  natural  food 
cycles,  food  availability,  and  whale 
behavior  in  Glacier  Bay  is  incomplete. 
Until  this  relationship  is  more  fully 
explored  prudence  dictates  a 
conservative  approach  towards  human 
activities  which  may  adversely  effect  an 
endangered  species  such  as  the 
humpback  whale.  See  discussion  in 
preamble  to  Hnal  rulemaking  on  the 
protection  of  the  humpback  whale  found 
elsewhere  in  today’s  Federal  Register. 
Therefore,  under  §  7.23(f),  commercial 
fishing  for  the  species  noted  above  is 
prohibited. 

Public  Comments  and  Hearings 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical  to  afford 
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the  public  an  opportunity  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regarding  these  interim  regulations  to 
the  address  noted  at  the  beginning  of 
this  rulemaking. 

Drafting  Information 

The  following  persons  participated  in 
the  writing  of  these  regulations:  John 
Chapman,  Superintendent;  Donald  D. 
Chase,  Chief  of  Operations,  Glacier  Bay 
National  Monument;  William  F.  Paleck, 
Alaska  Area  Office;  Deborah  L, 
Williams,  Solicitor's  Office,  Anchorage. 


representative  of  1976  levels  of  entry,  in 
a  reasonable  and  equitable  manner. 

(f)  Commercial  Fishing.  No 
commercial  or  charter  fishing  operation 
will  actively  fish  for  capeline  [Maliotus], 
sandland  [Ammodytes],  euphausiids 
[Thalassia),  or  shrimp  [Pandalus]  within 
Glacier  Bay. 

[PR  Doc.  B0-1S014  Filed  5-14-80;  8:45  am) 
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Impact  Analysis 

The  National  Park  Service  has  made  a 
determination  that  the  interim 
regulations  contained  in  this  rulemaking 
are  not  significant,  as  that  term  is 
defined  under  Executive  Order  No. 

12044  and  43  CFR  Part  14,  nor  do  they 
require  the  preparation  of  a  regulatory 
analysis  pursuant  to  the  provisions  of 
these  authorities.  In  addition,  the 
Service  has  determined  that  these 
interim  regulations  do  not  represent  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  which  would  require 
preparation  of  an  Environmental  Impact 
Statement.  An  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  have  been  prepared 
and  are  available  at  the  address  listed 
at  the  beginning  of  this  rulemaking. 

(Presidential  Proclamations  No.  1733  (43  Stat 
1988),  2330  (53  Stat.  2534),  and  4618  (43  FR 
57053);  Act  of  August  25, 1916  (39  Stat.  535,  as 
amended,  16  U.S.C.  1  et  se^.);  245  DM  1  (44 
FR  23384);  National  Park  Service  Order  77  (38 
FR  7478),  as  amended.) 

Boyd  Evison, 

Acting  Associate  Director,  Management  and 
Operations. 


In  consideration  of  the  foregoing, 

§  7.23  of  Title  36  of  the  Code  of  Federal 
Regulations  is  amended  on  an  interim 
basis,  until  final  regulations  are 
formulated,  by  the  addition  of 
paragraphs  (e)  and  (f)  as  follows: 


§  7.23  Glacier  Bay  National  Monument, 
Alaska. 

***** 

(e)  Small  Vessel  Entry  Restrictions. 

(1)  In  1980,  entries  into  Glacier  Bay 
during  the  whale  season  by  all  small 
vessels,  except  commercial  fishing 
vessels  will  be  limited  to  a  total  of  520. 
In  1981  and  1982,  such  entries  will  be 
limited  to  a  total  of  538. 

(2)  The  Superintendent  shall,  by  May 
15, 1980,  develop,  announce,  and 
implement  a  permit  system  which 
allocates  entry  permits  among  charter 
and  all  other  types  of  small  vessels. 


